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COMMITTEE REPORT

(Negotiating mandate stage) Report of the Standing Committee on Mobility on the Economic
Regulation of Transport Bill [B 1B—2020] (NCOP), dated 23 August 2023, as follows:

The Standing Committee on Mobility, having considered the subject of the Economic Regulation of
Transport Bill [B 1B—2020] (NCOP) referred to the Committee in accordance with Standing Rule 217,
confers on the Western Cape’s delegation in the NCOP the authority to support the Bill subject to
the following amendments.

1. General: Concessions to private operators

As mentioned in the 2020 comments, it is apparent from the objectives of the Memorandum on
the Objects of the Bill that the intention is for the Bill to address the consequences of the
current ills of transport and transport infrastructure as well as the domination by large
inefficient state-owned companies with a high degree of market power over infrastructure and
services.

Proposal: Competition should be introduced by granting concessions to private operators to
utilise publicly created transport infrastructure, including ports and rail. It is recognised that the
Bill made some provisions for private sector participation, which is supported.

2. General: Potential integration of Regulator and related bodies into existing structures

The Bill envisages the establishment of a Regulator (with a panel and a Board), a Council and the
appointment of various officers.

The establishment of the various bodies and the appointment of officers should not become an
additional burden on the taxpayer.

Could the establishment of the above bodies and the appointment of said officers not be
undertaken within existing structures, with existing personnel?

The Bill makes a couple of improvements on the status quo, which must be commended:

2.1 The powers which stand to be conferred to the new Regulator are far broader than those
at the current disposal of the Ports Regulator, which will likely make for more effective
regulation.

2.2 Whereas the Ports Regulator is currently funded by Treasury and has been known to
suffer challenges emanating from a lack of funding, the Bill contemplates that the Regulator
will be funded in part by an annual fee levied against regulated entities, each contributing
according to the proportional cost of regulating each entity. If implemented correctly, such a
funding model has the potential to be effective and sustainable.



Comments submitted by the Province previously highlighted the importance of absorbing
existing personnel into the new organisational structure to avoid overburdening the taxpayer
with additional resources being directed to the Public Wage Bill.

While the Bill attempts to address this by ensuring that the Regulator is partly funded through
levies against the industry, existing capacity should be used to staff the administration. It has
been seen in the past, more recently with the Information Regulator, that failure to use
existing human resources to drive new functions causes undue delay and uncertainty in
implementation.

Proposal: The Bill should provide for the transition of the above bodies and said officers to be
recruited from within existing structures as far as justifiable and in the best interests of all.

Concessions to private operators

It is apparent from the objectives set out in the Memorandum on the Objects of the Bill that the
intention is for the Bill to address the consequences of the current ills of transport and transport
infrastructure as well as the domination by large state-owned companies with a high degree of

market power over infrastructure and services.

Proposal: Competition should be introduced by granting concessions to private operators to
utilise publicly created transport infrastructure, including ports and rail.

Language and drafting errors

The Bill and the Schedules thereto contain various language and drafting errors.

Some of the errors are as follows (this is not a closed list):

4.1 Incertain cases, spaces are inserted before m dashes (e.g. clause 45(2)). This is incorrect.

4.2 Some of the clauses are not in the correct order (e.g. some of the functions of the
Regulator are set out before the Regulator is established).

4.3 There is a general provision dealing with regulations (clause 54), but also other provisions
that deal with regulations (e.g. see clauses 4(10) and 51(2)(c)). This is not ideal, as it could
lead to confusion.

4.4 The Bill contains numerous vague words and expressions (e.g. “appropriate”,
”n

“appreciable”, “immediately before” and “recent history”), which could lead to confusion
and difficulties in interpretation.

4.5 The Bill contains grammatical errors (e.g. see the definition of the word “market”, in
which the word “exist” should be changed to “exists”).

4.6 Some of the punctuation marks are incorrect (e.g. see clause 4(2), where an m dash was
used instead of a colon).

Proposal: To improve the text, it is recommended that the legislative drafter review the Bill

using generally accepted Commonwealth legislative drafting practices, as well as enlist the
support of a language practitioner familiar with these practices.

Comments on specific provisions




Clause

Comment

Recommendation

Clause 1: Definition of
“access”

The definition of ‘access’ should be extended to
provide for other types of access seekers; not only
those who provide goods or services to customers.

Revise the definition in light of the
comments.

Clause 1: Definitions

“facility”

This definition is very broad and its meaning is
uncertain. It is especially unclear what constitutes
“physical infrastructure”.

Elaborate on this definition, for the
sake of clarity. This definition affects
many provisions of the Bill and,
therefore, clarity is important.

Clause 1: Definitions

“market power”

N/A

It is recommended that the word “or”,
that appears before the words “to
exclude”, be deleted.

Clause 1: Definitions

“prohibited conduct”

(a)li)

Prohibiting any act or omission that contravenes the
Act is very broad and could lead to unintended
consequences.

Reconsider the wording.

Clause 1: Definitions

“service”

This definition is very broad and it is unclear what is
meant.

Elaborate on this definition, for the
sake of clarity. This definition affects
many provisions of the Bill and,
therefore, clarity is important.

Clause 1: Definitions

"transport sector"

N/A

The term “infrastructure” should be
clarified.

Clause 2: Interpretation

It is unclear why the provisions relating to
interpretation are not included in clause 1. Typically
provisions of this nature appear in sub-clauses after
the definitions.

Consider incorporating the contents
of clause 2 into clause 1.

Clause 3: Purpose of Act

3(1)(a), (c) and 38

A key component of an efficient, reliable and viable
transport industry in South Africa is the
consideration of impacts outside the normal area of
concern for the transport industry. Evidence shows
that climate change will have greater impacts on
infrastructure and the way in which infrastructure
needs to be planned for, designed, constructed,
operated and maintained. The projected increases
in extreme events, such as floods, storms and
droughts, as well as the impacts of increasing
temperatures and greater variability in temperature
and the projected changes to rainfall (including less
rainfall events) all have significant implications on
infrastructure. There is thus a need to move away
from a “business as usual” approach to
infrastructure planning and management.

It is recommended that climate
change considerations, linked to the
economic viability of the transport
sector, be considered in the Bill.




It is essential that the risks to transport
infrastructure management, planning and
operations, and the costs associated with
responding to those risks, are included in transport
planning and decision-making.

It is critical to understand that decisions made in the
short-term without considering climate change
could likely result in stranded assets or increased
maintenance and replacement costs in future. There
is also a risk to transport economic viability should
these considerations not be included in the
decision-making and planning.

Clause 4: Application of
Act

General

Clause 4(2) allows the Minister to include any other
market, entity or facility (public or private), if a
single operator controls more than 70% of the
market concerned, or the preconditions for
efficiency and cost-effectiveness do not exist in the
market concerned.

It is assumed that the current Integrated Public
Transport Networks (IPTNs), established in terms of
the National Land Transport Act, 2009 (Act 5 of
2009), may fall into the above, as the municipality is
setting a single tariff (although there may be
multiple operators).

Some of the Public Transport Operating Grant
(PTOG) contractors, such as Golden Arrow Bus
Services in the Western Cape, may also fall under
this definition of “single operator”. The nature of
the current public transport industry is that
subsidised services sometimes appear to compete
with unsubsidised services.

The reality is that the subsidised service usually
provides a minimum level of quality and reliability
(dependability), which may not be evident in the
unsubsidised service. It would, therefore, be
problematic to attempt to regulate a service where
a single prescribed tariff may have an adverse
outcome on the quality of service provided.

It is submitted that a more suitable
proposal, one which would servethe
purpose of introducing certainty, would
be for a single declaration to be made
by the Minister, after consultation with
the Regulator, that the listedregulators
are incorporated into the Regulator.

Subsequent to the declaration by
notice inthe Gazette, the relevant
regulators are then given a three-year
period within which to institute the
necessary legislative reforms to align with
the Regulator.

The imposition of regulation on a
service which appears to be
uncompetitive, but where, in actual
fact, there are different levels of
service being provided (e.g. a supply-
led service versus a scheduled
demand-led service) is hopefully
catered for by clause 4(2), but note is
made here of the risk of the Minister
imposing regulation without due
consultation with the provincial or
municipal authority in that service
area.

It is, thus, recommended that a new
clause be inserted in clause 4, which
makes it clear that the Regulator must
consult with the affected provincial
and municipal authorities with respect
to the service or entity that is to be
regulated in their area.

Clause 4: Application of
Act

It would be useful if the Bill could elaborate on what
is meant by “privately or state owned”.

It is recommended that the Bill be
amended as set out in the comments.
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4(2)

It would also be useful for the Bill to include a list of
regulated entities (e.g. in a Schedule).

Clause 4: Application of
Act

4(2)(a)

N/A

For the sake of clarity, it is
recommended that the term
“operator” be defined.

Clause 4: Application of
Act

4(2)(a) and (b);
4(4)(a)

In terms of clause 4(2)(a) of the Bill, if at least one
entity has market power, the entire market can be
regulated.

Regulation is a cost to the entity, market, as well as
the consumers. This could discourage market entry
and new investments.

It is recommended that the specific
entity with market power be
regulated, rather than the entire
market.

Clause 4: Application of
Act

4(5)(b)

It is unclear what will happen should objections be
received from the public. How will the process be
affected?

Consider and revise this clause
accordingly.

This also applies to clause 4(8).

Clause 4: Application of

Act It is recommended that public
The intention |§ to regulate the prl.vate market; hearings be compulsory towards
4(5)(c) however, public hearings are “optional”. _
enhancing transparency.
Clause 4:

Application of Act

It is important that sufficient time be afforded to the
public to provide comment and that extensions are

Reconsider the wording of the clause

in light of the comments.

4(10)(a) permitted, where necessary.
The inclusion of regulators should follow a process
of consultation with such regulators (i.e. before they
are included).

Clause 4:

Application of Act

4(11)

Further, it is unclear what grounds the Minister will
use to determine that a regulator should be included
in the Regulator. This should be clarified. If the
intention is that the grounds set out in paragraph (b)
apply, then this should be stated.

Revise the proposed subsection (11)

to address these matters.




Clause 4: Amendments
set out in paragraph 1:
addition of subsection

(11)

4(11)(a)(v)

It is unclear what other types of regulators are
envisaged in clause 4(11)(a)(v). This should be
clarified.

The other types of regulators should

be clarified.

Clause 4:
Application of Act

4(11)(b)

Clause 4(11)(b) presents performance-based
prerequisites for the subsuming of other regulatory
authorities into the Regulator, where the only
prerequisite should be the functions of those
regulatory authorities in relation to the mandate of the
Regulator. As stated previously, it isnot rational to
propose that the strategic imperative of consolidating
regulatory functions across multiple regulatory
authorities should be delayed by an assessment that
any particular regulatory authority, performing
functions vital tothe administration of the Act as set out
in section? of the Bill, has failed to demonstrate the
requisite performance and capabilities for
incorporation.

Consider the matter.

Clause 5: Determination
of access costs and
review of access
agreements

5(4)

The provision states that “[a]n infrastructure owner
must lodge all existing agreements with the
Regulator within one year from the date of the

determination contemplated in subsection (1)”.

However, it is unclear what will happen if an
infrastructure owner does not do so. What will the
consequences be? To what extent can such an

owner be forced to provide the agreements?

Reconsider the clause in light of the

comments and amend the Bill

accordingly.

Clause 6: Types of access
requests and access fees

6(1)(a) and (b)

These clauses should cross-refer to particular

subclauses of clause 4.

Reconsider the wording in light of the

comments.

Clause 6: Types of access
requests and access fees

6(2)

defined

“prescribed by regulation” (see clause 1 of the Bill).

The word “prescribed” is to mean

Clause 6(2) states that the Regulator must “prescribe
fees for the processing of access applications”.

It may be prudent to use alternative wording to
avoid confusion with the making of regulations by

the Minister.

It must also be clear where the fees are to be

Reconsider the clause in light of the

comments.
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published.

Clause 7: Contents of
access agreements and
notification to Regulator

7(1)(e)

Should there not also be a cross-reference to clause
11?

Consider whether a cross-reference to

clause 11 is required.

Clause 7: Contents of
access agreements and
notification to Regulator

7(2)

It is noted that an infrastructure owner must confirm
to the Regulator that the access agreement is

consistent with the provisions of the Act.

Would it not be more appropriate to provide in the
Bill that an access agreement must be consistent
with the provisions of the Act (as opposed to

requiring an infrastructure owner to confirm this)?

Reconsider the clause in light of the

comments.

Clause 8: Request for
and consideration of
access approval by
Regulator

8(4)(b)

N/A

It is recommended that the term
“access applicant” be changed to
“access seeker”, as the latter is a

defined term.

Clause 8: Request for
and consideration of
access approval by

It is unclear why the words “where possible” were

included in this clause. The projections would

Reconsider the use of the words

Regulator presumably be based on underlying documents. ]
_ “where possible”.
Thus, there should presumably be “written
. evidence”.
8(5)(a)(ii)
Consider adding how much of the
infrastructure is currently in use by
Clause 8: Request for existing access users and the period of
and consideration of
each agreement.
access approval by
Regulator N/A
This will assist the Regulator to have a
8(6)

global view of existing demand / use

of the infrastructure.

Clause 8: Request for
and consideration of
access approval by
Regulator

This clause is arguably over-reaching. The provision
is too broad, does not guide the discretion of the
Regulator and could potentially lead to an abuse of

power. The clause does not include an indication of

Reconsider the clause in light of the

comments.
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8(7)

the process that will be followed for reassignment.

Clause 9: Decision on
access approval

9(2)

The Regulator should give a decision within a set
period in order to ensure the granting of access is

not subject to undue delay.

It is recommended that a decision be
provided within a reasonable period
e.g. 20 working days after receipt of
all information received in terms of
clause 8(4).

N/A

It is recommended that the comma
that appears before the words “to
fund” be deleted.

Clause 10: Cession,
transfer or assignment
of access rights

It is possible that an entity that has been granted
access approval could have the intention from the

start to cede its access rights for monetary gain.

It is unclear how this clause links with clause 9(2).

The Regulator may grant access approval even if the

should

prescriptive details

The  Bill contain  more
regarding third

party use.

The Bill sets out lengthy requirements
for an entity to gain access, however,
access rights can then simply be

shifted to another party.

This defeats the purpose of free, fair

General requirements of clause 8(4)(a) are not met, provided
) ) and equal usage.
that the access seeker has given a written
undertaking to the Regulator to fund the required ] .
_ o It is recommended that more specific
investment in infrastructure. ) ) )
requirements be included regarding
the cession or transfer of access rights
to a third party.
. It is recommended that clause 11 be
Clause 11 does not expressly provide for .
consultation with the affected sphere(s) of amended to require the Regulator to
Clause 11: consult with the affected provincial

Determination of price
controls

government.

It is unclear from clause 11(1) whether the intention
is for the Bill to regulate any transport-related fees

and municipal authorities with respect
to the price control affecting their
area of jurisdiction.

General . )
;)}:gilr;ff;:i'lca%izgher spheres of government. This It is recommended that clarity be
' provided in the Bill in this regard.
Clause 11: Regulation and price determination should be Other potential options for

Determination of price
controls

11(1)

avoided. Maximum prices / fees lead to supply
shortages and increase in informal market activity.
Minimum prices lead to oversupply and higher
prices to consumers.

consideration and further
investigation include forced break-up
of monopolies by government or to
encourage more competition.




Regulating the pricing of transport entities and
access to their infrastructure, does not address the
inefficiency within these institutions.

It is recommended that competition
be introduced by granting concessions
to private operators to utilise publicly
created transport infrastructure,
including ports and rail.

Clause 11:
Determination of price
controls

11(2)

On initial assessment, the clause appears too
prescriptive in the way it places limits on regulated
entities’ ability to generate revenue and utilise returns
from assets. This will discourage investment. While
these entitiesserve public functions and should
accordingly be subject to price controls, they should be
encouraged to increase revenue and exploit assets if
this would serve to improve facilities and services
offered to the public.

It is recommended that the clauses
relating to the limits on revenue and
utilisation on returns be deleted,
alternatively, that they be revised to
remove these limits.

Clause 11:
Determination of price
controls

As stated earlier, the definitions of “facility” and
“service” are very broad. Thus, it is unclear what is
meant by these terms. Accordingly, it is unclear
which “facilities” or “services” would be subject to
price regulation.

Amend the Bill to provide clarity on
what is meant by these terms.

To avoid year-on-year requests, it is

11(3) recommended that requests be made
N/A by regulated entities for a period of
three years, linked to the Medium-
Term Expenditure Framework period.
Clause 11:

Determination of price
controls

11(4)(a)

Interested parties and the public should be afforded
a reasonable period within which to comment on
the proposal.

It is recommended that the clause be
revised to refer to a reasonable
commenting period.

Clause 11:
Determination of price
controls

11(4)(b)(iii)

N/A

For the sake of clarity, it is
recommended that the Bill be
amended to elaborate on what is
meant by the term “opportunity cost
of capital”.

Clause 11:
Determination of price
controls

11(4)(b)(v)

The phrase “any other characteristic that the

Regulator may deem relevant” is too broad. The Bill
should provide sufficient guidance to the Regulator
to enable it to exercise its discretion appropriately.

It is recommended that the Bill be
amended to provide guidance to the
Regulator on the types of
characteristics that could be relevant.

Clause 11:
Determination of price
controls

11(4)(b)(vi)

N/A

For the sake of clarity, it is
recommended that the Bill be
amended to elaborate on what is
meant by the phrase “small or
medium enterprises”.




What will the Regulator consider when determining
what the “likely effect” will be?

Elaborate on what the Regulator will
use as a measure to determine the
“likely effect”.

Clause 11:
Determination of price
controls

The comma that appears before the

N/A
/ emdash should be deleted.
11(10)
It is recommended that a requirement

Clause 11:

.. . be included which states that the new
Determination of price
controls N/A price must be reviewed should the

11(12)(c)

agreement remain in place for more

than a 12-month period.

Clause 11:
Determination of price
controls

11(12)(c)(i)

In this clause, the word “Court” should start with a

“, n

lower case “c”.

Where appropriate, this amendment should also be
made in other provisions of the Bill e.g. clause
20(3)(a) (except, for example, in the case of
references to a particular court like the High Court).

It is recommended that the Bill be

revised accordingly.

Clause 12: Extraordinary
review of price controls

General

It is unclear what happens after the extraordinary
review has been conducted.

It is recommended that the Bill be
amended to clarify this matter.

Clause 12: Extraordinary
review of price controls

The comma that appears after the

N/A word “entity” should be changed to a
12(2)(b)(i) semi-colon.
Clause 13: Information
from regulated entities The word “licenced” should be

N/A changed to “licensed” throughout this
General clause.
Clause 13: Information '
from regulated entities N/A It is recommended that the frequency

13(1)

of reporting be specified.

Clause 15: Complaints
against regulated
entities

15(1)

Some of the matters listed in clause 15(1) do not
seem to relate to the purposes set out in clause 3 of
the Bill. Thus, it is unclear why the Regulator should
have the power to consider complaints relating to
such matters. For example, where a regulated entity
refuses to issue a licence. This could also create a
problem where other pieces of legislation already
provide for processes to deal with such matters
(there could potentially be a duplication of functions

Reconsider the list in clause 15(1) and
delete matters that do not relate to

the purposes in clause 3.
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and processes).

Clause 16: Direct
referrals to Council

16(6)

The Council is an appeal authority. A finding of the
Council must be binding unless taken on review to a

court.

It suggested the word “may” be substituted with
“must” to ensure enforceability of the Council’s
findings.

It is recommended that the wording

be revised in light of the comments.

Clause 17: Consideration
of complaints by
Regulator

17(1)(a)(i)

The wording is too broad and could lead to

unintended consequences.

It is recommended that the wording

be revised in light of the comments.

Clause 17: Consideration
of complaints by
Regulator

17(2)

It is noted that the Regulator may act on its own
initiative and direct an inspector to commence an

investigation.

In order to guide the discretion of the Regulator and
to avoid a potential abuse of power, the clause
should explain the circumstances in which it would
be appropriate to launch an investigation into a

matter.

It is recommended that clause 17 be

revised in light of the comments.

Clause 17: Consideration
of complaints by
Regulator

17(3)

It is unclear which persons the Regulator may
designate to assist the inspector in conducting an

investigation. This should be clarified.

It is recommended that clause 17 be

revised in light of the comments.

Clause 18: Outcome of
investigation

18(a)

Clause 17(1)(a)(i) states that the Regulator may issue
a non-referral notice (if the matter is deemed to be
frivolous or vexatious) before an investigation is

done.

Clause 18(a) provides for the Regulator to issue a

non-referral notice after the investigation is

completed and a report is provided to the Regulator.

It is unclear why non-referral can occur upon
receiving a complaint and then later again after
receiving a report of an investigation. This must be

clarified.

Reconsider the provisions relating to

non-referral in light of the comments.
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Clause 19: Consent
orders

19(1)

The clause does not clarify how the Regulator and
the respondent must engage one another on the

outcome of the investigation.

Further, it is unclear why the Council may confirm an

agreement without hearing any evidence.

Reconsider and revise clause 19(1) in

light of the comments.

Clause 20: Issuance of
compliance notices

20(2)(b)

It is unclear why the words “if any” appear in this
clause. A compliance notice is normally only issued if
a person fails to comply with a particular provision

of a piece of legislation.

It is recommended that the words “if

any” be deleted.

Clause 28: Decision at
end of hearing

28(1)

Clause 28(1) refers to publication of a decision on

“the site”.

The clause should preferably use the word “website”
and clarify that it is the Regulator’s website that is

being referred to.

It is recommended that the Bill be

amended as set out in the comments.

Clause 30: Governance
of Transport Economic
Regulator

30(6)

The word “some” is vague and open to

interpretation.

Specify the number of Board members

to be appointed for three years.

Clause 30: Governance
of Transport Economic
Regulator

30(10)(c)

It is noted that the full citation of the Public Finance
Management Act, 1999 (Act 1 of 1999) is used in this
clause. There are also other instances in the Bill
where “Public Finance Management Act, 1999” is
The defined “Public
Management Act” should be used consistently
throughout the Bill.

used. term Finance

It is recommended that the defined
term “Public Finance Management
Act” be used consistently throughout
the Bill.

terms

Further, where other

defined in the Bill they should also be

are

used consistently throughout the Bill.

Clause 31: Qualifications
for Board membership

31(1)(a)

The term “suitably qualified” is vague and open to

interpretation.

It is recommended that suitable
qualifications be specified in the Bill
e.g. honours degree in economics,

law, or transport.

Clause 31: Qualifications
for Board membership

N/A

A comma should be inserted after the
year “1993”.
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31(2)(g)

Clause 33: Resignation,
removal from office and
vacancies

An apostrophe should be inserted

N/A
after the word “months”.
33(1)(a) and (b)
Clause 33: Resignation, It is recommended that the wording
removal from office and be revised to state that the person
vacancies N/A must be afforded an opportunity to

33(3)

state why he or she should not be

removed from office.

Clause 34: Regulator’s
executive structures

34(4)

It is unclear where the internal procedures will be
published. This should be clarified.

Revise the clause in order to clarify

the matter.

Clause 38: Functions of
Regulator

General

The National Land Transport Act, 2009 (Act 5 of
2009) (the NLTA) sets out various functions of the
three spheres of government insofar as land
transport is concerned. While it is noted that the Bill
amends a provision of the NLTA dealing with the
functions of the National Public Transport Regulator,
it is unclear to what extent the various functions of
the three spheres of government set out in the NLTA
were considered during the drafting of the Bill. The

Regulator should not duplicate these functions.

It is recommended that the provisions
of the NLTA be considered to ensure
that the Regulator does not duplicate
the functions of the three spheres of

government set out therein.

Clause 38: Functions of
Regulator

38(i)

N/A

Delete the comma that appears after
the word “Act”.

Clause 39: General
provisions concerning
Regulator

39(1)(b)

Clause 39(1)(b) should be qualified to state that the
Regulator may consult any person, organisation or
institution with regard to any matter that falls within
the scope of its mandate (i.e. and not simply “any

matter”).

It is recommended that this clause be

revised accordingly.

Clause 41: Promotion of
legislative and
regulatory reform

41(1)(b) & (c)

Provinces may legislate freely on matters contained
in Schedules 4 and 5 to the Constitution of the
Republic of South Africa, 1996 (the Constitution).
Where there are conflicts between national and
provincial legislation in relation to a Schedule 4
competence, section 146 of the Constitution applies.
When there are conflicts in relation to a Schedule 5
competence, section 147 of the Constitution applies.

Delete clauses 41(1)(b) and 41(1)(c)
and any other similar provisions (e.g.
clause 44(b)). Alternatively, amend
the clauses to ensure that they do not
go beyond what is contemplated in
the Constitution.

13




While the Constitution requires all spheres of
government to “co-operate with one another in
mutual trust and good faith” by, among other things,
“co-ordinating their actions and legislation with one
another” (see section 41(1)(h) of the Constitution),
this does not mean that national may interfere in
provincial matters beyond what is permitted by the
Constitution (see e.g. sections 146(2)(b) and (c) and
44(2) of the Constitution).

Clauses 41(1)(b) and 41(1)(c) create the impression
that provinces would be required to amend their
legislation to conform with the proposed
amendments from the Regulator. This goes beyond
what is contemplated in the Constitution.
Accordingly, a reasonable argument could be made
that clauses 41(1)(b) and 41(1)(c) of the Bill are
unconstitutional.

Clause 42: Research and
public information

42(1)(d)

It may also be useful for the public to have access to
a guide that sets out the functions of the Regulator.

Consider providing in the Bill for the
publication of a guide that explains
the functions of the Regulator.

Clause 43: Relations with
other regulatory
authorities

General

N/A

It is recommended that the
Department consults with all relevant
regulatory authorities for the purpose
of obtaining their input on the
provisions of this Bill. This will assist in
mitigating the potential unintended
consequences of the Bill.

Clause 43: Relations with
other regulatory
authorities

43(1)

The different roles, functions and jurisdiction of the
Regulator and other regulating entities must be
clarified upfront.

This will avoid public confusion, uncertainty and
undue delays. This is one of the main objectives of a
regulatory reform of this nature.

Once clarified, these different roles and functions
must be formally published to stakeholders.

Amend these clauses to provide clarity
and certainty.

Clause 45: Minister may
call for enquiries or
investigations

45(1)

The term “economic aspect” is vague. This could lead
to interpretation problems.

The Bill should be revised to clarify
what is meant by this term.

Clause 47: Council
members

N/A

It is recommended that clause 47(7)
also be made subject to clause 47(13).
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47(7)

Clause 48: Council
functions and
procedures

48(3)(a)

The term “legal training” is too broad. What about

formal qualifications?

It is recommended that suitable

qualifications be specified.

Clause 51: Minister to
determine annual fees
to be paid by regulated
entities

Clause 51 states that the cost of regulation should
be borne by the regulated entities, in proportion to
the actual cost of undertaking such regulation.
Clause 4 requires that regulation should only be
undertaken where economic problems exist thatcan
be addressed by means of economic regulation,
and clause 53(4) empowers the Minister to conduct
five yearly reviews of the exercise of the functions
and powers of the Regulator and of the Council,
relative to the policy and purposes of the Act. These
provisions seek to ensure that the scope of regulation
is kept proportionate to the size of the economic
problems in the market, and thus that the cost of
regulation does not become disproportionate and

excessive.

The inclusion of this provision must be lauded as a
provision that appears cognizant of the consequences
and the state

of overregulation on businesses

administration.

N/A

Clause 51: Minister to
determine annual fees
to be paid by regulated
entities

51(1)

It is unclear how long before the new financial year
this must be attended to. Regulated entities must

know in advance what they will pay.

It is recommended that the time
frame for the submission of the joint
proposal be specified, cognisant that
regulated entities need to know the
annual fee in advance in terms of their

planning and budgeting processes.

Clause 53: Reviews and
reports by Regulator and
Council

53(4)

It appears that the powers and functions must be

reviewed every term. This seems excessive.

Reconsider the frequency of the

review.

Clause 55: Appointment
of inspectors and
investigators

The term “suitable” is very vague and open to

interpretation.

It is recommended that detail be

provided for in the Bill regarding
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55(1)(a)

which categories of employees may
be appointed as an inspector. There
must be measurable indicators to

base the appointment on.

Clause 59: Conduct of
entry and search

59(4)(b)

The word “practicable” is vague and open to

interpretation.

It is recommended that alternative
phrasing be used, as it is not clear

what is meant by “practicable”.

Clause 59: Conduct of
entry and search

59(9)

This clause appears to be too broad. Will the
regulations (to be determined) provide more clarity
in this regard? What is the process to be followed

when claiming damages?

It is recommended that the Bill be

revised to clarify these matters.

Clause 60: Claims that
information is
confidential

60(3)(b)

The decision should be supported by reasons. It
should be clear why the Regulator made the

decision.

Amend the clause accordingly.

Clause 60: Claims that
information is
confidential

60(5)

The period is very short.

Consider changing the period to seven

days.

Clause 61: Powers of
Court

This provision is not necessary, as it provides for the

ordinary powers of the courts.

It is recommended that the clause be
deleted.

Clause 63: Hindering
administration of Act

63(2)(a)

It is unclear what would constitute “sufficient

cause”. This should be clarified in the Bill.

It is recommended that examples of

“sufficient cause” be stated in the Bill.

Clause 64: Offences
relating to Regulator and
Council

64(d)

This clause is too broad and may lead to unintended
consequences e.g. the word “misbehaves” is very
broad and open to interpretation.

Revise the clause to narrow the types
of behaviour that will be criminalised.

Clause 69: Serving
documents

Words preceding
paragraph (a)

N/A

It is recommended that the word
“will” be changed to “is” (it currently
reads “will deemed”).

Clause 69: Serving
documents

69(b)

The sender must follow up with the intended
recipient to ensure that he or she received the
email.

It is recommended that the Bill be
revised to place an obligation on the
sender of the email to check that the
intended recipient received the email.
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Schedule 1

Where applicable, insertions in the

N/A legislation must be underlined.
Consequential
amendments . . I
The word “hereby” is not normally used in legislation | Delete the references to “hereby”
General (except in the case where a body is being throughout the Schedule.
established), as it is archaic.
Schedule 1

Consequential
amendments

Proposed item 1(9)

N/A

The word “Must” should start with a
lower case “m”.

Schedule 1

Consequential
amendments

Although it appears that the National Land Transport
Act, 2009 (Act 5 of 2009) (the NLTA), will only be
impacted during the third phase of the
implementation of the Bill, the following provisions
of the NLTA (besides those already mentioned in
Schedule 1) will also be impacted.

There appears to be another necessary
consequential amendment to the NLTA, namely to
section 28 thereof (‘Public Transport User Charges’).
It is recommended that this provision be amended
to make it subject to the direction of the Regulator.

Section 38 of the NLTA is also impacted upon by the
Bill, as it will also be subject to the determination of
the Regulator. Municipal Freight Transport Policy
and Strategy should be mindful of the Regulator’s
determinations.

It is recommended that section 28 of
the NLTA be amended by the insertion
of the words ‘and any price controls
determined by the Regulator,” after
the words “Subject to the Municipal
Fiscal Powers and Functions Act, 2007
(Act 12 of 2007)," .

Please also refer to the other
comments in the column to the left.
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Section 41(1)(c) of the NLTA (Negotiated contracts)
will also be impacted upon. Contracting authorities
are empowered to enter into negotiated contracts,
one of the purposes of which is “facilitating the
restructuring of a parastatal or municipal transport
operator to discourage monopolies”.

This is also a function of the Regulator (please refer
to clause 38(a)-(f) of the Bill) and the Regulator
should be called upon to investigate the potential
monopoly before the negotiated contract is
concluded.

The Bill will also impact broadly on the provisions of
Chapter 6 of the NLTA (Regulation of Road Based
Public Transport), especially the rationalisation of
existing permits and scheduled bus services. The
Regulator would have to do its own investigations
and make its determinations on anti-competitive

practices (or if it is competitive, efficient and viable).

Schedule 2: Transitional

provisions

The words starting with “remain” and ending with
“as the case may be.” should be moved down to the

Proposed item 2(3)(b) next line.

Amend the clause as set out in the
comments.

/’ — :

../

MR D AMERICA, MPP
CHAIRPERSON: STANDING COMMITTEE ON MOBILITY
23 AUGUST 2023
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